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AMERICAN ARBITRATION ASSOCIATION

Commercial Arbitration Tribunal
In the Matter of the Arbitration )
Between ) Case No. 72 472 E01147 11

PROIECT CONCORD, INC,, }

Claimant, } PHASE 1 DECISION
vs. )
NBCUNIVERSAL MEDIA, LIC, )

Respondent. )

THIS DECISION CONTAINS INFORMATION WHICH THE PARTIES HAVE DESIGNATED HIGHLY
CONFIDENTIAL UNDER A CONFIDENTIALITY AGREEMENT AND PROTECTIVE ORDER APPLICABLE TO
THIS CASE

Introduction
This arbitration arises under the online "Benchmark Condition” established in in re Applications of
Comcast Corporotion, General Electric Company, end N8C Uni I, inc. for Consent to Assign Licenses

ond Transfer Contrel of Licenses, Memorandum Opinion and Order, 26 FCC Red 4238 (2011) {the “FCC
QOrder”). Claimant Project Concord, Inc. (hereafter often referred to as “PCi") is represented in the
arbitration by Jean Veeder MacHarg, Meagan T. Bachman and Monica DeSai of Patton Boggs, LLP and
John M. Genga of Genga & Associates, P.C. Respondent NBC Universal Media, LLC (hereafter often
referred to as “NBCU") is repr d in the arbitration by David Murray, Lindsay M. Addison, Michael
D. Hurwitz and Mary Claire York of Willkie Farr & Gallagher LLP. Pursuant to the FCC Order, the
arbitration Is being conducted in two phases, under a schedule agreed to by the parties and approved by
me, with the view that both phases would be concluded and a reasoned award with findings of fact
rendered within 90 days of my appointment on March 14, 2012.

A Phase 1 evidentiary hearing was held on April 24 and 25, 2012. Prior thereto, the parties exchanged
d (including exhibits to be offered in evidence), and they exchanged and submitted opening
and rebuttal briefs, as well as declarations from each of their witnesses which by agreement were
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offered and received as part of the witnesses' direct testimony. Each party oftered testimony from two
outskie experts in addition to its internal witnesses. After the ciose of the hearing, the parties alse
submitted extensive dosing briefs and proposed findings of fact. After caretully considering all of the
oral and documentary evidence and oral and written arguments presented by the parties, { hereby
render my Phase 1 Decision. Following the Phase 2 hearing, scheduled for May 30 and 31, 2012, Jwill
issue an Arbitration Award which will incorporate and include this Phase 1 Decision.

Backeround Eacts

In the FCC Order, the FCC approved the transfer of control over NBCU ficensing assets from General
Efectric Company {(*GE”) to a Joint venture between GE and Comcast Cosporation {“Comeast”) whids
would be controtied by Comcast snd woukd acquire the broad: table prog ing, online L,
movie studio and other businesses of NBCU and some of Comeast’s cable programming snd online
comem businesses. in its Order, “{rlecognizing the danger this transaction could present to the

of i oniine video distribution,” the FOL adopted conditions “designed to
guaramee bong fide ontine distributors the abifity to obtain Comcast-NBCU programming in appropriste
circumstances.” {FCC Order at 4.) Generally, under the Beachmark Condition, if an OVD has “entered
into at least one agreemerg for Video Programming with o Broadcast Network, Cable Programmer,
Praduction Studio or Film Studic that is not an Atfiliate of the OVD,” al as defined inthe Conditions,
NBCU must provide Online Video Programming sought by the OVD that tonstitutes Comparable
Programming {i.e., prograsming which is reasonably similar in kind and amount as the OVD obteined
urder its above: lored other ags nt) untess a specified exception applies. *Film Studio® is
defined, in pertinent part, as Wamner ros. Entertainment {"W8"), Fox Filmed Entertainment, Paramount
Motion Pictures, Sony Pictures Ententainment, Walt Oispey Motion Pictures Group....” These entities are
sometimes referred to as NBCU's peers,

PCLIS & startup company that haxa plan, amongst perhaps other things, to distribute films/movies snd
television content online.
end of 2012. Following some earlier discussions with NBCU dating back at least to July 2011, PClon
October 7, 2011 gave notice to NBCU of Its intent 20 arbitrate under the Benchmark Condition based
apona liume urnmcnm had obtained with a peer studio {the “Peer Deal™), On Octaber 28, 2011,
after the g off” period required by the FCC Order, PCI timely filed a demand for arbitration with
MM which Included its “final offer” in the form of a long form contract for carriage with exhibits

d “Video-On d And Electronic Seli-Through Distribution ticense Agreement™ {*PCl's Final
orfer')‘ On Rovembier 2, 2011, the AAA notified NBCY of PCI's arbitration demand. On November 4,
2011, NBOU submiittad to the AAA a “Fingl Offer on the Stope of ‘Comparabls Programming™ {"NBCU's
Final Otfer”) long with 2 letter identifying what It considered thrashold issues and requesting that the
arbitration be conducted in two phases. Pursuant to 3 confidentiality agreement, NBCU's sitside
counse! was provided a copy of PCI's Final Offer prior to the submission of NBCU s Final Offer. On March
26,2012, p to a Contidentiality Ag t and Protective Order antered in this case on March
23, 2012 {the “Protective Order™), NBCU's outside counsel was provided with a copy of the Peer Deal
upon which PCI is relying and which PCI designated as "Highly Confidential” under the P ive Qrder

thereby limiting disclosure to NBCU outside counsel and outside experts. SN
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As noted above, NBCU's Final Offer is not in the form of a contract for carrdage. Most notably, while
there are some other differences In the programming offered by NBCU's Final Offer and that sought by
PO, the major differences arise from the fact that NBOU's Final Offer exprassly excludes (i) “flims for
which less than a year has alapsed since their theatrical rek * chting the definition of "Video
Programining” contained in the Conditions to the ¥CC Order, and (11} “Online Video Programming the
provision of which to PCi would constitute a breach of cuntract to which the applicable NBCUniversai
Hicensor is a party,” which, if proven by NBCU, Isap b {usion under Section VILC.3 of the

1
g
4
|
£
i
:
i

‘The form of NBCU's Final Offer, which is limited to proposed programming, is consistent with a
procedure approved in the FCC Order.  As provided In Section VILC.2 of the Conditions:

in the case of an arbitration under the Benchmark Condition, if there is a dispute about what
Comparable Programming a Qualified OVD is entitied to, the parties shall submit their finai
offers for the scope of Comparable Prog g at the t of the ark

provided under Section IV.A. The arbiteator shall decide which of the two offers for the scope of

&
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Comparable Programming most closely

PP the appropriate Comparabi|
g ing. At the conclusion of phase 1, the parties shall submit their final offers for
agreements based on the Comparable Programming chosen by the arbitrator.

Summary of Decision

tn addition to what findings and conclusions are c ined above, this Phase 1 Declsion determines
the following:

1
2.

PCi is a Qualified OVD.
Films for which less than a year has elapsed since their theatrical release are not excluded from
the definition of "Video Programming” contained in the Conditions to the FCC.

. The scope of Comparable Programming in PCl's Final Offer more closely approximates the

jate Ci ble P ing ¢! ined in the Peer Deal than the scope of Comparable

PPFOP P

Programming contained in NBCU'’s Final Offer.

. While the parties agreed (with my approval) that the evidence refating to NBCU's Contractual

pedil Def should be p d and considered in Phase 1 notwithstanding the
provision in the Conditions that Phase 1 should not be concerned with such Defense (see
Sections VII.C.1 and VI1.C.3), after hearing and considering the e, for di inati
purposes, | think it is best to follow the order set forth in the Conditions. Accordingly, a
deter as to whether the Def has been proven and the impact thereof will be
deferred to Phase 2.
NBCU has requested an order requiring the indemnity provision set forth in Section (V.A.S of the
Conditions be included in the respective final offers for agreements for Phase 2. in the event
that NBCU's Contractual impedi Defense is d ined in Phase 2, in whole or in part, not
to have been sufficiently proven, it then aiso will be decided whether the sted indi ity Is
appropriate, Accordingly, the parties should consider including the requested indemnity
provision in their respective final offers for Phase 2 on such conditional basis. | decline however
to order them to do so.
No attorneys’ fees, costs or expenses will be awarded at this time to either party based upon the
other party's alleged unreasonable conduct “during the course of the arbitration,” pursuant to
Sectlons VIi.8.10 and VIIL5 of the Conditions. Any party desiring an award of such attorneys’
fees, costs or expenses shali submit with its Phase 2 opening brief a supporting declaration of
counsel which shall inciude a detailed explanation of the basis for the request and a detailed
showing as to how the amount requested has been calculated. Oppositions to such req
also shall be submitted in writing with the Phase 2 rebuttal briefs. There will no cross

4

1d,

of counsel p

My

ing and related factual findings in making these determinations is further discussed below. All

capitalized terms, unless otherwise indicated, are intended to have the same meaning as in the
Conditions to the FCC Order.
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FRilus pEing

4. £Clis 2 Qualified OVD

1 prefiminarily note that no where in NBCU's extensive Closing Brief and Proposed Fladings is there any
mention of its contention that PCIis not a Quaiified OV under the Benchmark Condition. That
therefore isa change, at least in emphasis, from the position asserted in NBCU's Opening Brief (at pp. 6-
7) that this arbitration should be terminated on the ground that PCl is not 2 Qualified OVD. In any case,
hether or not NBCU has abandoned the contention, 1 find that it is without marit and not supported by
the evidence. JIINNNR 's  Fim Studio within the meaning of the Benchmark Condition. [l

Nothing more is required in order for PCito be

‘qualified”.

E'llllll

The Conditions to the FTC Order in Section ) define "Video Programming” as follows:

“Video Programming” means programming provided by, or generaily considered comparable to
programming provided by, 2 television broadcast station or cable network, regardless of the

dium or method used for distribution, and includes but is not imited to: programming
prescheduled by the programming provider (also known as scheduled programming or 8 linear
feed); progr ing offered to vi on an on-demand, point-to-peint basls {also known as
video on Demand {“VOD”}, pay per view {*PPV") or transactionsi video on demand {(*TVOD"));
short programming segments {also known as chips); programming that intiudes multiple video
sources {also known as feeds, intiuding wgles); progr ing that includes video in
different qualities or formats {inciuding high-definition and 3D); and Fitms for which ayear or
more has elapsed since their theatrical release,

NBCU contends that this definition must be read as excluding all Fitms for which less than one year has
efapsed since their theatrical release (“First Year Films”). { disagree for the following reasons:

a. There is no specific exclusion of First Year Films. if such an exclusion was intended, it would have
been easy to have so stated and | believe the FUC would have so stated.
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b. NBCU's contention is based only on a negative inference from the specific inclusion at the tail of
the definition of "Films for which more than a year has elapsed since their theatrica! release,”

¢ Itisindisputabie that elsewhere in the language of the Conditions “Films® specifically are
referred to a5 a categary of "Video P ing". In its definition of "G bl
Programming” on page 119, the FCC states that the “following categories of Video Programming
are pot Comparable Programming . , . : (vil) Films are not comparable to non-Film
programming.” {Emphasis in original.) Thus, even though First Year Films are not mentioned
spacifically in the definition of *Video Programming” on page 121, the definition logically must
be read as inchuding First Year Films both because of the expansive “inciuded but not limited to”
phrase and because First Year Films constitute programming offered to viswers on a VOD, PPV
or TVOD basis.

d. Any other conclusion would appear to frustrate the intent of the Conditions.

in sum, while it is not clear ta me {and neither of the parties have been able to convincingly explain) why
the FCC consifered it desirable to specifically mention that "Films for which more than a year has
alapsed since their theatrical release” are within the defl; of *Video Prog ing”, for the

stated, 1 am persuaded that no velid basis has been shown for the exclusion from the definition of First
Year Films, by silence and negative inference,

3. Scope of Compsrable Proxmamming

There appear ta be two main peints to NBCM's contention that PCY's Final Offer shnuld not be
determined to be the closer approximation 1o the appropriate G e B d in

e Benchmar o Pee e, e h arpuroo NN
1

‘The other main NBCU point Is based on its C 1 impedi £ ly, that the online
distribution service PCI plans 1o offer aliegedly]
which NBCU cannot provide Xcensing of the scope sought

by RBCU without being in breach or potential breach of thivd party ag This d
paint will be discussed more fully in the next section of this Declsion. ( The FCC, In providing In the
(‘andtm that the scope of Comparable Programming was & Phase 1 issue and any Contractual

pedi Def: should be decid Jhmz.m«smmummnm&mmnbk
Progi ing was not dependent upon 3 decision on any C 1 imped! Defi
With respect to the first of NBCU's twa main points, as | previously noted, there definitely are some

differences between the Peer Deal and PCYs Final Offer to nacy. SN
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NBLU's cotinsel in his opening statement made the following pertinent comment:
MR, MURRAY: Your Honor, my client is not trying to avoid a veal. They really are nof, despite

what Ms, Machior soic. SRR

don’t put up content that [N i< coing to object to because
then there would be o reason for the next

A —
three days. SR (T2 nscript 01 53.)

- .
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“The abuve position was ralsed again by NBCU's counsel twice in his closing statement, NBCU’s counsel,
in substance, at pages 567-568 of the Transcript, in response 10 a question from me, stated that ithis
client was otferec NN i1 sp«ctive of what those third-party
agreements say,” 1 think we get a lot closer to a deal” but he would need to show his client the Peer
Deal. in addition, at page 571 of the Yranscript, NBCU's counsal made the following further statement;

MR, MURRAY: Arf again, Your Honor, we understand that under this condition, if s peer does s
deai, we have 10 do a desl. And we hiave always intended to do a deal. The question i, what is
the deal that we're supposed 10 match, And until we saw that deal, there was no way to know,
And we believe, and 1 think the evidence plainly shows, that there are differences between the

final offer that we got from Project Concord snd NNNRMMNNNSNRNNNNY - i we

nave
I ' 2 ferent story. We didrt have that the frs
i around,

s
U / S
]
1ahink the "rights issue” may be move

relevant to, and resoivable in, the Phase 2 process us an sconomic issus. Further, I arm not st al
persuaded by PCIs purported explanation as to why it opted to do what it did (even assuming PCiis
justified in its doubt about NBCU's trustworthiness). Thus, # 1 had the discretion, 1 would mandate that

and this case essentially “might® be over
without any need to resolve the difficutt issues ralsed in NBCU's Contractual impediment Defense,
discussed below, or to address or further sddress any other Phase 2 matters, Nonetheless, under the
applicable “basebalt arbitration” proced 1 do net have such discretion. My job here is only to
choose which of the competing Phase 1 Final Otfers more closely approximates the appropriate
Comparable Programming contained in the Benchmark or Peer Deil, Under any comparison of the
scope of programming in the compelting Final Offers agalnst the Benchmark or Pear Deal, the PCI Fina)
Offer must be found to be closer 1o the Peer Deal than the NBCU Final Ofter, Therefore, 1 5o fimt.

PG vigorousy maintans S

I i11:sced, PC1 is s0 cartain of its positian, it has proposed a Finding {No. 130) that NRCU's
Contractual impediment Defense is “so lazking in meritto be able and tious” wting
an assessment of attarneys’ Tees agsingt NBCU for asserting the Defense. NBCU, on the other hand, Just
asforcefuly maintoin SSANANANNRRNNRRRRRY ch wovid put NECU
#t risk of breach under its third party agresments, if RBCU is required 10 consummate an agreement
with £C1 to ficense the Current Movie and TV Titles requested in PCPs Fingl Offer. | find thisto bea close
and difficultissue, for the reasons discussed below.
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Additional details on how the PCL service, [N + cxpected to

function is contained in the testimony of PCI executives Sharan Peyer gad Lawrence Smith,

NBCU argues that while ~C [

AN (See Madoff Report, para. 35.) ACI's pending patent application entitied “Method And
System For Processing On-Line Transactions involving A Content Owner, An Advertiser, And A Targeted

Qwner” {Exh. 63 further srovides evidence of NN

9
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* That application very explicitly parponts to patent “a system and method of enabling, over a
distributed, aetworked computer system, negotiated transactions between aninformation content
awner, an advertiser, and a consumer, in which the consumer can earn lectronic credit for viewing
targeted advertisements delivered by the advertiser and use the earned credit to access Information
cortent from the information content owner.” {Exh, 63 at 3.} According to NBCU, this patent application
refers 10|

As guidante 10 the parties, set forth below is some of my preliminary thinking on the
Contructusl Impeadintent Defanse:

1. NBCU has the burden of proof to show by a2 preponderince of the evidence that the certain of
the programming set forthin #C1's Final Ofter, [EEENGEGEGNGEGEGEGEE o+ put N8cy
inbreach of eath of the numerous third party sgresments which NBCU put In evidence. The
istue necossarily involves a degreeof speculation when, as here, the PO service has not yet
acsctve |
e ————————————————————ee]

In addition, while
think that under the circumstances, in order (o establish the Defense, it should be sufficient for

NBCU 10 show that, a3 its two experts have opined, it is a8 risk of belog In breach, thatisa
question which shoukd be addressed definitively.

2. From my reviews A

SN Accordingly, upon a contract by contract analysis, the pasties could end up witha
result thata breach has been proven under some contracts but not under others. Such 3 result
may not be in the interests of either party,

4. L

ray cureent thisking is thas PCI may have the better position

But again, the uitimate
may vary depending upon the particular language in each contract.
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1f need be, of course, | wilt decide all of the issues pertinent to the Defensa. But 1 think it is best that § do
$0 after the parties have exchanged their Phase 2 final offers for agreements and have had an
opportunity to review them and the parties’ refated evid and argu This is the order of
decision-making the Conditions contemplated, and it is the order that | now wish to follow.

5. NBCU's [ndemmity Request
Sea Paragraph 5 of the S y of Decision above.

£C has requested an assessment of costs and expenses, including attorneys’ fees, pursuant to Section
WVIILS of the Conditions. NBCU has objected, contending that PCl's request is “unfounded” and that if any
party is entitled to such an assessment it should be NBCU. As stated in the Sumemary of Decision above,
no attormeys’ fees, Costs o7 exp wil be d against any party 3t this sime and this subject will
be jered and d ingd during Phase 2 upon submission of any supporting declaration(s)
pursuant to paragraph 6 of the Summary of Decision,

7. Confidentlafity

As noted on the front page of this Decision, it cantains Information which the parties have designated as
*Highty Confi v under the fve Order. This Decision also may in inf on which has
been designated as “Confidential®, As suggested and agreed by counsel Tor the parties, they shall mest
and confer with the view of reaching agreement on creating a version of this Decision which redacts all
information designated by them as “Highly Confidential® or “Confidentiat” and then submitting that

version to me. / 4"7
Dated: May 10, 2012 ’ /
l./ m’m.*{m-mmm /
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CERTIFICATE OF SERVICE

I, Yosef Getachew, certify that, on this 11" of July, 2012, a copy of the foregoing Arbitrator decision
has been served first-class mail, postage pre-paid, on the following:

Sarah Whitesell

Federal Communications Commission
445 12™ Street, SW

Washington, D.C. 20554

Steven Broeckaert

Federal Communications Commission
445 12" Street, SW

Washington, D.C. 20554

Martha Heller

Federal Communications Commission
445 12" Street, SW

Washington, D.C. 20554

Lindsay Addison

Willkie Farr & Gallagher
1875 K Street NW, Suite 100
Washington DC 20006

Michael Hurwitz

Willkie Farr & Gallagher
1875 K Street NW, Suite 100
Washington DC 20006

David Murray

Willkie Farr & Gallagher
1875 K Street NW, Suite 100
Washington DC 20006
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